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Judicial Opinions Today - Impact On Counsel's Opinions Tomorrow

Just-In: First Covid-19 Coverage Decision Issued

There are hundreds of declaratory judgment actions, pending from sea to shining
sea, addressing coverage for business interruption losses caused by the
coronavirus.

With so many actions floating around, we were due for the first decision soon. It has
arrived.

Yesterday, Michigan Circuit Court Judge Joyce Draganchuk (Ingham County)
granted the insurer's motion for summary disposition in Gavrilides Management
Company vs. Michigan Insurance Company. At issue was coverage for restaurants
that were shuttered by Covid-19-related government orders. The court concluded
that no coverage is owed.

Fittingly, Gavrilides Management Company vs. Michigan Insurance Company --
now the Marbury v. Madison of coronavirus business interruption coverage -- was
handed down from the bench following a Zoom hearing. The hearing is posted on
You Tube.

https://www.youtube.com/watch?v=Dsy4pA5NoPw&feature=youtu.be

I'll keep this brief since it is challenging to address a decision from an oral

hearing. Better to do so with the benefit of a transcript -- which | do not have -
especially when the issues involve fine points of insurance policy language. To be
sure, once the transcript gets into lawyers' hands, it will be subject to study and
scrutiny that would impress a Talmudic scholar.

Here are the highlights of the Judge's decision:
The court explained that coverage is provided for actual loss of business income
sustained during a suspension of operations. The suspension must be caused by

direct physical loss of or damage to property.

With this as the framework, the Judge concluded as follows:


http://r20.rs6.net/tn.jsp?f=001AgJDrR7ATPYv9chSgGTB9JjsLnCOU9ZdAJD7thcHp-lRaJMYpqgpheiUcxRrVZNhuhwhC93xjmqgW_ndVNeccYEPCyFR0w1-a4QqSZB7FffJJJmHkCfkUelzd352DfCN3ZcnKP0BT3QJI0QYkbSAzOgPX0B3BktU9R7b1MeHntXlVHqw86eJHPVLT7XfNbBziRiAz6VTZwCDaezXWcVbfPcRUP2-Xvnib_RC2OXXSNM=&c=4bd7_rwQL9MeMasNViXRotFwRSWaVT0UHh0QpJH9P15dMWTsG5FZKA==&ch=Y-Z2RqseMq2gXhJXbW9GNjGBmRO1tZr3VnUDTPBAhfG8lgPhk7lrtA==
http://r20.rs6.net/tn.jsp?f=001AgJDrR7ATPYv9chSgGTB9JjsLnCOU9ZdAJD7thcHp-lRaJMYpqgphdPJVtso9y4h1Hw_GL_zVaasTurJZo8OokPARR6Tzmuo4_IamP5hRSbvQYnMCbLyy6sSzCyW0yLZkGyWZATHjX_kZ_e6b3SvqpbLmNXWW3eaTrZEMyOsXiyIpZpnlGAeWw==&c=4bd7_rwQL9MeMasNViXRotFwRSWaVT0UHh0QpJH9P15dMWTsG5FZKA==&ch=Y-Z2RqseMq2gXhJXbW9GNjGBmRO1tZr3VnUDTPBAhfG8lgPhk7lrtA==

Direct physical loss of or damage to the property "has to be something with material
existence. Something that is tangible. Something . . . that alters the physical
integrity of property."

However, the Judge noted that the complaint does not allege any physical loss of or
damage to the restaurants. Rather, it alleges loss of business due to executive
orders shutting down dining in the restaurant due to the Covid-19 threat. The
Judge noted that the complaint states that at no time has Covid-19 entered the
restaurants through an employee or patron.

The court rejected the argument that the Virus Exclusion is "vague." The court held
that the virus exclusion would apply even if direct physical loss or damage existed.

The court also observed that, while government acts are covered, they must result
in direct physical loss or damage. But there was no direct physical loss or damage
alleged.

Lastly, the court concluded that the plaintiff could not amend its complaint, as there
is no factual development that could change that the complaint alleges loss of
access to the premises and not direct physical damage to property, as required
under the policy.

Admittedly, this write-up is not going to win the Pulitzer Prize for lawyer alerts. I've
done better. As | mentioned, it is difficult working, sans transcript, from an oral
decision issued from the bench. And, of course, a written opinion, which sets out
the facts, policy language and case law is certainly most desirable. Those with a
keen interest in the case will no doubt watch the video and come to their own
conclusions.

Insurers can be expected to hail Gavrilides Management Company as support for
what they have been saying all along - Covid-19 does not cause property damage
and the virus exclusion applies. For sure the court's language is strong, that direct
physical loss of or damage to the property "has to be something with material
existence. Something that is tangible. Something . . . that alters the physical
integrity of property.” The court also upheld the Virus Exclusion. Although | would
expect to see some decisions address challenges to the exclusion in more detail.

Look for policyholders to shrug off the decision as one that was tied to, as the court
described, admissions by the insured, in the complaint, that at no time had Covid-19
entered the restaurants through an employee or patron (and the court was
procedurally constrained to limit its consideration to the allegations in the complaint;
although the court concluded that an amended complaint was not permitted). In
addition, policyholders can be expected to argue that other states have a lower
threshold for what is property damage. And, they will likely point out that the



decision does not address a multitude of other issues that have been raised in the
hundreds of DJs that have been filed.

Gavrilides Management Company will get a lot of attention because it is the first
decision addressing coverage for Covid-19 business interruption losses. But there
are many more to come.

I hope you enjoy this issue of Coverage Opinions. Please forward this e-mail to any
colleagues that you believe would be interested in subscribing to Coverage Opinions - the
free bi-weekly newsletter that reports and provides commentary on just-issued decisions
that concern numerous issues under commercial general liability and professional liability
insurance policies. Subscribe in seconds at
http://www.coverageopinions.info/Subscribe.html
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